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McDonald v. City of Chicago both treated history and tradition as extremely important in determining the legal meaning of the Second Amendment, and its enforcement by the Fourteenth Amendment. 9 Federal courts have differed in exactly how to use history and tradition, but there is little doubt that history and tradition are crucial to resolving modern gun control issues. 10 This Article chronologically reviews British gun control which precipitated the American Revolution: the 1774 import ban on firearms and gun powder; the 1774-1775 confiscation of firearms and gun powder from individuals and from local governments; and the use of violence to effectuate the confiscations. It was these events which changed a situation of rising political tension into a shooting war.
Each of these British abuses provide insight into the scope of the modern Second Amendment. Although these abuses are not being repeated precisely in their original form, they are examples of a general type of abuse-just as criminal trials of Americans in vice-admiralty courts were one way in which the right to trial by jury could be denied.
From the events of 1774-1775, we can discern that import restrictions or bans on firearms or ammunition are constitutionally suspect-at least if their purpose is to disarm the public, rather than for the normal purposes of import controls (e.g., raising tax revenue, or protecting domestic industry). We can discern that broad attempts to disarm the people of a town, [Volume 6 286 or to render them defenseless, are anathema to the Second Amendment; such disarmament is what the British tried to impose, and what the Americans fought a war to ensure could never again happen in America. Similarly, gun licensing laws that have the purpose or effect of allowing only a minority of the people to keep and bear arms would be unconstitutional. Finally, we see that government violence-which should always be carefully constrained and controlled-should be especially discouraged when it is used to take firearms away from peaceable citizens. Use of the military for law enforcement is particularly odious to the principles upon which the American Revolution was based.
I. FROM THE TEA PARTY TO THE IMPORT BAN

A. The Intolerable Acts
In 1773, Parliament enacted the Tea Act, reinforcing a tax which the Americans considered flagrantly unlawful. 11 They believed that taxation without consent was simply theft, for only through a representative legislature could the people consent to taxation. 12 Moreover, the tea tax was to be used to pay for the support of royal governors and other royal dependents in America, thus 11 . Tea Act, 13 Geo. 3, c. 44 (1773) (Eng.). The Tea Act was a scheme to get rid of excess tea owned by the British East India Company. The tea tax itself was not new but, rather, was the last remnant of the 1767 Townshend Duties, all of which (except for tea) had been repealed in 1770. While the taxes were supposed to raise some revenue, their essential point was to affirm the principle that Parliament could tax the American colonies without their consent. In the mainstream British view, the Americans had -virtual representation‖ in Parliament, even though the Americans had not voted to elect any of the Members of Parliament.
12. E.g., Letters from a Farmer in Pennsylvania to the Inhabitants of the British Colonies, in 2 THE POLITICAL WRITINGS OF JOHN DICKINSON 309 (Paul Leicester Ford ed., Philadelphia 1895) (Parliament cannot tax New Yorkers by requiring that the New York legislature pay for the quartering of British soldiers in New York. New Yorkers cannot -be legally taxed but by their own representatives.‖ Therefore, Parliament's suspension of the New York legislature was punishment for what New Yorkers legally had a right to do.). In the American view, Americans could only be taxed by their own colonial legislatures.
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making the royal administration entirely dependent on the crown and independent of the people whom it was governing. 13 The Tea Act required Americans to buy their tea solely from the East India Company, a monopoly created by Parliament. 14 As Americans were well aware, the East India Company had turned itself into the actual government of east India, and there, the Company's irresponsible, ruthless, and inhumane greed had been directly responsible for millions of deaths in the Bengal famine of 1770. 15 So, to many Americans, the issues were simple: Would the Americans surrender their natural right of self-government-a right guaranteed by the colonial charters? Would they submit to the tea tax-the tip of the spear for the principle that Parliament could tax, govern, and impose its rule without American consent? Would they allow England to press down upon America the corrupt class of royal toadies who would rule America by force, as they did east India? Would they allow England to siphon off the productive wealth of Americans and gladly watch Americans die in order to enhance their own corrupt profits? 16 Mass opposition by the people of Boston prevented the unloading of three tea ships moored in the Boston harbor. 17 The Royal Governor, Thomas Hutchinson, decided that the ships must be unloaded on December 17, 1773. 18 So on the evening of December 16, about a hundred Bostonians-supported by a crowd of thousands who safeguarded them-disguised themselves with war paint and Indian clothing, boarded the three ships carrying East India Company cargo, and dumped forty-six tons of tea into the water. 19 13. Tea Act, 13 Geo. 3, c. 44 (1773) (Eng.). 14. Id Id. 19. CARP, supra note 15, at 13-24. Earlier that day, a meeting of several thousand men from Boston and nearby towns had voted that the tea ships must leave the harbor that day. Id.
Among the participants in the Tea Party was the physician Elisha
Furious about the Boston Tea Party, Parliament in 1774 passed the Coercive Acts, known in the Colonies as the Intolerable Acts. 20 The Acts included several harsh measures:
 The Boston Port Act shut the port of Boston until the damages from the Tea Party were repaid; 21  The Massachusetts Government Act put most of the colonial government under the direct control of the crown-appointed Royal Governor appointed by the King, and abolished the rights that had been recognized by the colonial charter. 22 The Act also forbade holding town meetings, a common form of municipal self-government, more than once a year; 23 30 The Intolerable Acts were offensive, but it was the possibility that the British might deploy the army to enforce them that primed many colonists for armed resistance. The Patriots of Lancaster County, Pennsylvania, resolved: -[t]hat in the event of Great Britain attempting to force unjust laws upon us by the strength of arms, our cause we leave to heaven and our rifles.‖ 31 A South Carolina newspaper essay, reprinted in Virginia, urged that any law that had to be enforced by the military was necessarily illegitimate:
When an Army is sent to enforce Laws, it is always an Evidence that either the Law makers are conscious that they had no clear and indisputable right to make those Laws, or that they are bad [and] oppressive. Wherever the People themselves have had a hand in making Laws, according to the first principles of our Constitution there is no danger of Nonsubmission, Nor can there be need of an Army to enforce 27. Importation Act, 5 Geo. 3, c. 5 (1765) (Eng.) (-An act for punishing mutiny and desertion, and for better payment of the army and their quarters.‖).
28 [Volume 6 290 them. 32 The Royal Governor of Massachusetts, General Thomas Gage, dispatched the Redcoats to break up an illegal town meeting in Salem. 33 But when large numbers of armed Americans appeared in response, the British retreated. 34 Gage's aide John Andrews explained: [T] here was upwards of three thousand men assembled there from the adjacent towns, with full determination to rescue the Committee if they should be sent to prison, Even if they were Oblig'd to repel force by force, being sufficiently provided for such a purpose; as indeed they are all through the countryevery male above the age of 16 possessing a firelock with double the quantity of powder and ball enjoin'd by law. 35 Military rule would be difficult to impose on an armed populace. Gage had only 2,000 troops in Boston. 36 There were thousands of armed men in Boston and more in the surrounding area. 37 One response to the problem was to deprive the Americans of gunpowder. 38 The black powder of the eighteenth century was far more volatile. 39 Accordingly, large quantities of black powder were often stored in a town's powder house, typically a reinforced brick building. 40 The powder house would hold merchants' reserves-large quantities stored by individuals-as well as powder for use by the local militia. 41 Although colonial laws generally required militiamen (and sometimes every householder, as well) to supply their own firearm and a minimum quantity of powder, not everyone could afford it. 42 Consequently, the government sometimes supplied public arms and powder to individual militiamen. 43 Policies varied on whether militiamen who had been given public arms would keep them at home. 44 Public arms would often be stored in a special armory, which might also be the powder house. 45 The British became concerned that Massachusetts towns had been withdrawing their gunpowder from the powder houses. 46 Before dawn on September 1, 1774, 260 Redcoats acting on General Gage's order sailed up the Mystic River and seized hundreds of barrels of powder from the Charlestown powder house (next to the present site of Tufts University, in what is now Somerville). 47 The only powder that was left to take belonged to the colonial government, so Gage was within his legal rights to seize it. But the seizure still incensed the public. 48 The -Powder Alarm,‖ as it became known, was a serious 
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The nineteen points of political principle, grievance, and plans for action included:
9. That the fortifications begun and now carrying on upon Boston Neck 57 are justly alarming to this county, and gives us reason to apprehend some hostile intention against that town, more especially as the commander in chief has, in a very extraordinary manner, removed the powder from the magazine at Charlestown, and has also forbidden the keeper of the magazine at Boston, to deliver out to the owners, the powder, which they had lodged in said magazine . . . . 58 11. That whereas our enemies have flattered themselves that they shall make an easy prey of this numerous, brave and hardy people, from an apprehension that they are unacquainted with military discipline; we, therefore, for the honour, defence and security of this county and province, advise, as it has been recommended to take away all commissions from the officers of the militia, that those who now hold commissions, or such other persons, be elected in each town as officers in the militia, as shall be judged of sufficient capacity for that purpose, and who have evidenced themselves the inflexible friends to the rights of the people; and that the inhabitants of those towns and districts, who are qualified, do use their utmost diligence to acquaint themselves with the art of war as soon as possible, and do, for that purpose, appear under arms at least once every week. 59 In other words, the people of Suffolk County, aggrieved at the seizure of gun powder, took control of the local militia away from the Royal Governor (by replacing the Governor's appointed officers with officers elected by the militia), and resolved to engage in group practice with arms at least weekly.
The Suffolk Resolves were distributed across the colonies;
57. An isthmus connecting Boston to the mainland. The surrounding waters were later filled in by development.
58. Warren, supra note 56. According to Richmond, the only powder left on September 1, 1774, belonged to the state government, of which the Royal Governor was the chief executive. RICHMOND, supra note 36, at 5. However, the Suffolk Resolves indicate that merchants still had some of their own powder in the Charleston Powder House. See Warren, supra note 56.
59. Warren, supra note 56.
Paul Revere rode them down to the First Continental Congress, which had just assembled in Philadelphia. 60 The Congress unanimously condemned Britain's -wicked ministerial measures,‖ endorsed the course of action that had been adopted by the Suffolk Resolves, and urged all the other colonies to send supplies to help the Bostonians. 61 Governor Gage directed the Redcoats to begin general, warrantless searches for arms and ammunition. 62 Many of these searches were conducted when people tried to enter Boston by ship, or by the narrow land -neck‖ which led to the city. 63 Nearby Worcester County sent a complaint to General Gage:
This county are constrained to observe, they apprehend the people justifiable in providing for their own defence, while they understood there was no passing the neck without examination, the cannon at the north battery spiked up, and many places searched, where arms and ammunition were suspected to be, and if found, seized; yet as the people have never acted offensively, nor discovered any disposition so to do, till as above related, the county apprehend this can never justify the seizure of private property. 64 According to the Boston Gazette, of all General Gage's offenses, -what most irritated the People‖ was -seizing their Arms and Ammunition.‖ 65 When the Massachusetts Assembly convened, General Gage declared it illegal, so the representatives reassembled as the -Provincial Congress,‖ with the wealthy merchant John Hancock presiding. 66 That is, everyone who did not already have a gun should get one, and start practicing with it diligently. So as one historian put it, -one of the anxieties of every citizen was to get a good gun and keep in repair.‖ 72 In flagrant defiance of royal authority, the Provincial Congress appointed a Committee of Safety and vested it with the power to call forth the militia. 73 [Volume 6 296 C. Disarmament Orders from London Information traveled across the Atlantic at the speed of a sailing ship. The average trip was two months, so it is unknown precisely when the British government learned of the Powder Alarm and the American response. But we do know that the British government generally approved of Gage's policies. Lord Dartmouth, the royal Secretary of State for America, sent Gage a letter on October 17, 1774, urging him to disarm New England, to the extent reasonably possible:
Amongst other things which have occurred on the present occasion as likely to prevent the fatal consequence of having recourse to the sword, that of disarming the Inhabitants of the Massachusetts Bay, Connecticut and Rhode Island, has been suggested. Whether such a Measure was ever practicable, or whether it can be attempted in the present state of things you must be the best judge; but it certainly is a Measure of such a nature as ought not to be adopted without almost a certainty of success, and therefore I only throw it out for your consideration. 74 Gage received Dartmouth's letter on December 3. 75 His reply explained that the only way to take guns away from the Americans would be to use force: -Your Lordship's Idea of disarming certain Provinces would doubtless be consistent with Prudence and Safety, but it neither is nor has been practicable without having Recourse to Force, and being Masters of the Country.‖ 76 Gage's letter was made public by a reading in the British House of Commons. 77 Two days after Lord Dartmouth dispatched his disarmament recommendation to General Gage, King George III and his ministers blocked importation of arms and ammunition to America. 79 The six-month decree was repeatedly renewed, remaining in effect until the Anglo-American peace treaty in 1783. 80 Read literally, the order only required a government permit to export arms or ammunition from Great Britain to America. In practice, no permits were granted. The Crown sent orders to the colonial governors (via Gage, for distribution), and to the British navy, to immediately block all arms and ammunition shipments [Volume 6 298 into the thirteen colonies. 81 Letters from other British officials sent along with the orders raised concerns about the thriving illegal (from the British perspective) arms trade between North America and the Netherlands. 82 The concerns were well founded. Benjamin Franklin was masterminding the import of arms and ammunition from the Netherlands, France, and Spain. 83 The Boston Committee of Correspondence 84 learned of the arms embargo, and promptly dispatched Paul Revere to New Hampshire, with the warning that two British ships were headed to Fort William and Mary, near Portsmouth, New Hampshire, to seize firearms, cannons, and gunpowder. 85 On December 14, 1774, four hundred New Hampshire patriots preemptively captured all the material at the fort. 86 A New Hampshire newspaper argued that the capture was prudent and proper, reminding readers that the ancient Carthaginians had consented to -deliver up all their Arms to the Romans,‖ and were decimated by the Romans soon after. 87 The parallels with America seemed 81 . . . . I . . . hope that no person will, at this important Crisis, be unprepared to act in his own defence, should he, by necessity, be driven thereto. And I must here beg leave to recommend consideration to the people on this Continent, whether, when we are by an arbitrary decree prohibited the having Arms and Ammunition by importation, we have not by the law of selfpreservation, a right to seize upon all those within our power, in order to defend the liberties which God and Nature have given us. 88 Edmund Burke, the intellectual founder of conservative political thought, was among the minority of Members of Parliament who urged accommodation of American concerns. 89 He introduced the -Speech on Conciliation with the Colonies,‖ which proposed to stop British taxation of domestic commerce in the thirteen colonies. 90 Speaking in support of the Resolutions, Burke compared the attempt to disarm America with the previous disarmament of the Welsh:
Sir, during that state of things, Parliament was not idle. They attempted to subdue the fierce spirit of the Welsh by all sorts of rigorous laws. They prohibited by statute the sending all sorts of arms into Wales, as you prohibit by proclamation (with something more of doubt on the legality) the sending arms to 88 Another moderate, the Duke of Manchester, -cautioned the House to proceed with deliberation, as America had now three millions of people, and most of them were trained to arms, and he was certain they could now produce a stronger army than GreatBritain.‖ 92 The British government, however, was in no mood for conciliation. The October-November 1774 elections for the House of Commons had strengthened the ruling Tories so that they could ignore the Whigs' opposition to Tory determination to subdue America speedily and by force. 93 The Massachusetts Provincial Congress took steps to accelerate domestic arms manufacture. The Congress offered to purchase -so many effective arms and bayonets as can be delivered in a reasonable time upon notice given to this congress at its next session.‖ 94 Massachusetts also urged American 
II. COERCIVE DISARMAMENT AND AMERICAN DEFIANCE
The ideology underlying all forms of American resistance to British usurpations and infringements was explicitly premised on the right of self-defense of all inalienable rights; from the selfdefense foundation was constructed a political theory in which the people were the masters and government the servant, so that the people have the right to remove a disobedient servant. The philosophy was not novel, but was directly derived from political and legal philosophers such as John Locke, Hugo Grotius, and Edward Coke. 97 The British government was not, in a purely formal sense, attempting to abolish the Americans' common law right of selfdefense. Yet in practice, that was precisely what the British were attempting. First, by disarming the Americans, the British were attempting to make the practical exercise of the right of personal self-defense much more difficult. Second, and more fundamentally, the Americans made no distinction between selfdefense against a lone criminal or against a criminal government. 98 to subjugate America by force of arms. 103 Every attempt by the Americans at peaceful reconciliation had been rebuffed. 104 The only remaining alternatives for the Americans were to accept slavery or to take up arms. 105 If the Americans did not act soon, the British would soon disarm them, and all hope would be lost. 106 The numerous Americans in their vast land, -armed in the holy cause of liberty,‖ would be invincible:
Sir, we have done everything that could be done to avert the storm which is now coming on. We have petitioned-we have remonstrated-we have supplicated-we have prostrated ourselves before the throne, and have implored its interposition to arrest the tyrannical hands of the ministry and Parliament. Our petitions have been slighted; our remonstrances have produced additional violence and insult; our supplications have been disregarded; and we have been spurned, with contempt, from the foot of the throne! In vain, after these things, may we indulge the fond hope of peace and reconciliation. There is no longer any room for hope. If we wish to be free-if we mean to preserve inviolate those inestimable privileges for which we have been so long contending-if we mean not basely to abandon the noble struggle in which we have been so long engaged, and which we have pledged ourselves never to abandon until the glorious object of our contest shall be obtained-we must fight! I repeat it, sir, we must fight! An appeal to arms and to the God of Hosts is all that is left us! 304 They tell us, sir, that we are weak-unable to cope with so formidable an adversary. But when shall we be stronger? Will it be the next week, or the next year? Will it be when we are totally disarmed, and when a British guard shall be stationed in every house? Shall we gather strength by irresolution and inaction? Shall we acquire the means of effectual resistance by lying supinely on our backs, and hugging the delusive phantom of Hope, until our enemies shall have bound us hand and foot?
Sir, we are not weak, if we make a proper use of those means which the God of nature hath placed in our power. Three millions of people, armed in the holy cause of liberty, and in such a country as that which we possess, are invincible by any force which our enemy can send against us.
Besides, sir, we shall not fight our battles alone. There is a just God who presides over the destinies of nations, and who will raise up friends to fight our battles for us. The battle, sir, is not to the strong alone; it is to the vigilant, the active, the brave. Besides, sir, we have no election. If we were base enough to desire it, it is now too late to retire from the contest. There is no retreat but in submission and slavery! Our chains are forged, Their clanking may be heard on the plains of Boston! The war is inevitable-and let it come! I repeat it, sir, let it come! It is in vain, sir, to extenuate the matter. Gentlemen may cry, Peace, Peace-but there is no peace. The war is actually begun. The next gale that sweeps from the north will bring to our ears the clash of resounding arms! Our brethren are already in the field! Why stand we here idle? What is it that gentlemen wish? What would they have? Is life so dear, or peace so sweet, as to be purchased at the price of chains and slavery? Forbid it, Almighty God! I know not what course others may take; but as for me, give me liberty, or give me death! 107
The Convention adopted various resolutions proposed by Henry 120 With some changes in wording to soften the language (such as putting it in the subjunctive tense, thereby making it less direct), the resolution was adopted by the unanimous vote of all the colonies' delegations. 121 However, the message that Congress sent to the American people in October did not mention the militia, but simply set forth the details of the boycott, and announced the formation of the Continental Association (comprised of the colonies' governments) to coordinate the boycott. 122 So without formal legal authorization, Americans began to form independent militia, outside the traditional chain of command of the royal governors. In Virginia, George Washington and George Mason organized the Fairfax Independent Militia Company. 123 Other independent militia embodied in Virginia -The new-fangled militia,‖ as the specious Massachusettensis 135 calls it, is such a militia as he never saw. They are commanded through the province, not by men who procured their commissions from a governor as a reward for making themselves pimps to his tools, and by discovering a hatred of the people but by gentlemen whose estates, abilities and benevolence have rendered them the delight of the soldiers . . . . [I]n a land war, this continent might defend itself against all the world. 136 
C. Gun Confiscation at Lexington and Concord
The American War of Independence-as it was commonly called at the time-began on April 19, 1775, when 700 Redcoats under the command of Major John Pitcairn left Boston to seize American arms at Lexington and Concord.
The militia that assembled at the Lexington Green and the Concord Bridge consisted of able-bodied men aged sixteen to sixty. 137 They supplied their own firearms, although a few poor men had to borrow a gun. 138 Warned by Paul Revere and Samuel Dawes of the British advance, the young women of Lexington assembled cartridges late into the evening of April 18. 139 At dawn, the 700 British regulars confronted about 200 American folklore remembers the perhaps apocryphal words of militia commander Captain John Parker: -Don't fire unless fired upon! But if they want to have a war, let it begin here!‖ 141 It does seem to have been the established American policy to put the onus of firing first on the British. Yet someone pulled a trigger, and although the gun did not go off, the sight of the powder flash in the firing pan instantly prompted the Redcoats to mass fire. 142 The Americans were quickly routed. 143 With -huzzah‖ of victory, the Redcoats marched on to Concord, where one of Gage's spies had told him that the largest Patriot reserve of gunpowder was stored. 144 By one account, the first man in Concord to assemble after the sounding of the alarm was the Reverend William Emerson, gun in hand. 145 At Concord's North Bridge, the town militia met with some of the British force, and after a battle of two or three minutes, drove off the British. 146 As the Reverend's grandson, Ralph Waldo Emerson, later recounted:
By the rude bridge that arched the flood, Their flag to April's breeze unfurled, Here once the embattled farmers stood, And fired the shot heard round the world. 147 Notwithstanding the setback at the bridge, the Redcoats had sufficient force to search the town for arms and ammunition. But 148 When the British began to withdraw back to Boston, things got much worse for them. Armed Americans were swarming in from nearby towns. They would soon outnumber the British twoto-one. 149 Although some of the Americans cohered in militia units operating under a unified command, a great many of them fought on their own, taking sniper positions at whatever opportunity presented itself. 150 Rather than fight in open fields, like European soldiers, the Americans hid behind natural barriers, fired from ambush positions, and harried the Redcoats all the way back to Boston. 151 Only British reinforcements dispatched from Boston saved the British expedition from annihilation-and the fact that the Americans started running out of ammunition and gun powder. 152 One British officer complained that the Americans acted like -rascals‖ and fought as -concealed villains‖ with -the cowardly disposition . . . to murder us all.‖ 153 One British officer reported: -These fellows were generally good marksmen, and many of them used long guns made for Duck-Shooting.‖ 154 British Lieutenant-General Hugh Percy, who had led the rescue of the beleaguered expeditionary force, recounted:
Whoever looks upon them as an irregular mob, will find himself much mistaken. Nor are several of their men void of a spirit of enthusiasm, as we experienced yesterday, for many of them concealed themselves in houses, & advanced within [ten yards] to fire at me & other officers, tho' they were morally certain of being put to death themselves in an instant. 155 Among the American fighters that day were several women and men who were too old for the militia, including a group of elderly men led by David Lamson-a -mulatto.‖ 156 At day's end, there were fifty Americans killed, thirty-nine wounded, and five missing. 157 Among the British sixty-five were killed, 180 wounded, and twenty-seven missing. 158 On a per-shot basis, the Americans inflicted higher casualties than the British regulars. 159 That night, the American militiamen began laying siege to Boston where General Gage's standing army was located. 160 Two days later in Virginia, Britain again moved to disarm the Americans. On April 21, 1775, Royal authorities confiscated twenty barrels of gunpowder from the public magazine in the capital city of Williamsburg and destroyed the public firearms there by removing their firing mechanisms. 161 In response to complaints, manifested most visibly by the mustering of a large independent militia led by Patrick Henry, Governor Dunmore explained he was surprised to hear the people were under arms on this occasion, and that he should not think it prudent to put powder into their hands in such a situation. 162 The confrontation ended peacefully when emissaries of the Governor delivered a legal note promising to pay restitution. 163 
III. THE UNDECLARED WAR TO CONFISCATE ARMS A. Gun Confiscation in Boston
At Lexington and Concord, coercive disarmament had not worked out for the British. Back in Boston, General Gage recognized that British troops there were heavily outnumbered by armed Bostonians. - [K] nowing that many of the Boston householders had arms, he was afraid the town would rise at his back.‖ 164 So Gage set out to disarm the Bostonians, but through a strategy that avoided direct force.
On April 23, 1775, Gage offered the Bostonians the opportunity to leave town if they surrendered their arms. 165 The Boston Selectmen voted to accept the offer, and a massive surrender of arms began. 166 Within days, 2,674 guns were deposited. 167 
313
(bayonets attached to the long guns), and -38 blunderbusses‖ (short-barreled shotguns). 168 Based on an estimate of 15,000 Bostonians, there was one gun surrendered for every 5.6 residents. 169 Historian Page Smith estimates the Boston population to have been somewhat higher. 170 Still, he concludes that the surrendered guns -were a very substantial armory for a city of some 16,000, many of whom were women and children.‖ 171 If we take into account those weapons that had already been taken out of the city by Patriots, it is probably not far off the mark to say that -every other male Bostonian over the age of eighteen possessed some type of firearm.‖ 172 These estimates do not, of course, take into account any firearms that the Bostonians secreted away or otherwise refused to surrender.
Having collected the arms, Gage then refused to allow the Bostonians to leave. 173 He claimed that many more arms had been secreted away than surrendered. Indeed, a large proportion of the surrendered guns were -training arms‖-large muskets with bayonets that would be difficult to hide. Eventually, a system of passes was set up, allowing Bostonians to leave town. But the passes were difficult to obtain, and even then, Bostonians were often prohibited from taking their household goods or food. After several months, food shortages in Boston convinced Gage to allow easier emigration from the city. 174 Gage's Boston disarmament program incited other Americans to take up arms. Benjamin Franklin, returning to Philadelphia after an unsuccessful diplomatic trip to London, -was highly pleased to find the Americans arming and preparing for the worst events, against which he thinks our spirited 168 [T]he breach of a most solemn treaty with respect to the inhabitants of Boston when they had surrendered their arms and put themselves wholly in the power of a military commander. [New Yorkers should avail] yourselves of every article which our enemies can improve with the least advantage to themselves for effecting the like desolation, horrors and insults on the inhabitants of your city and Colony, or which might enable you to make the most effectual defence. . . . If you should delay securing them until they should be out of your power, and within a few days you should behold these very materials improved in murdering you, and yourselves perishing for the want of them, will not the chagrin and regret be intolerable. 176 The government in London dispatched more troops and three more generals to America-William Howe, Henry Clinton, and John Burgoyne. 177 The generals arrived on May 25, 1775, with orders from Lord Dartmouth:
That all Cannon, Small Arms, and other military Stores of every kind that may be either in any public Magazine, or secretly collected together for the purpose of aiding Rebellions, should also be seized and secured, and that the persons of all such as, according to 12 and offered a general pardon to all rebels; except for Samuel Adams and John Hancock, provided they would immediately desist and submit. 179 The Americans declined. 180 The war underway, Americans continued to show their skill at arms. They captured Fort Ticonderoga in upstate New York. 181 At the June 17, 1775, Battle of Bunker Hill, the militia held their ground against the British regulars and inflicted heavy casualties, until they ran out of gunpowder and were finally 179. The declaration of martial law by a general or a governor, rather than by a legislature, was itself considered illegal, and another justification for revolution. As U.S. Supreme Court Justice Levi Woodbury later recounted:
In the Annual Register for 1775, p. 133, June 12th, it may be seen that General Gage issued his proclamation, pardoning all who would submit, except Samuel Adams and John Hancock, and further declaring, -that, as a stop was put to the due course of justice, martial law should take place till the laws were restored to their due efficacy.‖ Though the engagements at Lexington and Concord happened on the 19th of April, 1775, though Parliament had in February previous declared the Colonies to be in a state of rebellion, and though thousands of militia had assembled near Bunker Hill before the 12th of June, no martial law had been established by Parliament, and not till that day did General Gage, alone and unconstitutionally, undertake, in the language of our fathers, to -supersede the course of the common law, and, instead thereof, to publish and order the use and exercise of martial law.‖ Another of these outrages was by Lord Dunmore, in Virginia, November 7th, 1775, not only declaring all the slaves of rebels free, but -declaring martial law to be enforced throughout this Colony‖‗ This was, however, justly denounced by the Virginia Assembly as an -assumed power,‖ which the king himself cannot exercise,‖ as it -annuls the law of the land and introduces the most execrable of all systems, martial law.‖ It was a return to the unbridled despotism of the Tudors, which, as already shown, one to two hundred years before, had been accustomed, in peace as well as war, to try not only soldiers under it, but others, and by courts-martial rather than civil tribunals, and by no settled laws instead of the municipal code, and for civil offences no less than military ones. [Volume 6 316 driven back. 182 Had Gage not confiscated the gunpowder from the Charleston Powder House the previous September, the Battle of Bunker Hill probably would have resulted in an outright defeat of the British. 183 General Gage acknowledged that the Americans were not mere rabble. He asked London for more troops and mercenaries. 184 On June 19, Gage renewed his demand that the Bostonians surrender their arms, and he declared that anyone found in possession of arms would be deemed guilty of treason. 185 Meanwhile, the Continental Congress had voted to send ten companies of riflemen from Pennsylvania, Maryland, and Whereas, notwithstanding the repeated assurances of the Selectmen and others, that all the inhabitants of the town of Boston had bona fide delivered their Fire-Arms unto the persons appointed to receive them, though I had advices at the same time of the contrary; and whereas I have since had full proof that many had been perfidious in this respect, and have secreted great numbers; I have thought fit to issue this Proclamation, to require of all persons who have yet FireArms in their possession immediately to surrender them at the CourtHouse, to such persons as shall be authorized to receive them; and hereby to declare that all persons in whose possession any fire arms may hereafter be found, will be deemed enemies to His Majesty's Government.
Id.
General Gage promised to return the Bostonians' guns if they gave him temporary custody of them. In 1972, the Provisional Irish Republican Army was waging a terrorist campaign in Northern Ireland-which is part of the United Kingdom. The PIRA was arming itself in part by stealing guns from registered gun owners in the independent Republic of Ireland, to the south. The Republic's legislature enacted a temporary custody order, which required the surrender of certain types of firearms for a thirty day period when a person's license for that gun expired. (Licenses were for a term of years, not lifetime.) The police then kept the guns, and refused to renew the licenses. The guns remained in police custody for thirty-four years, until a High Court lawsuit forced their return. Soon after intelligence of these proceedings [a new British tax plan] arrived on this Continent, general Gage who in the course of the last year had taken possession of the town of Boston, in the Province of Massachusetts-Bay, and still occupied it as a garrison, on the 19th day of April sent out from that place a large detachment of his army, who made an unprovoked assault on the inhabitants of the said Province, at the Town of Lexington, as appears by the affidavits of a great number of persons, some of whom were officers and soldiers of that detachment, murdered eight of the inhabitants, and wounded many others. From thence the troops proceeded in warlike array to the Town of Concord, where they set upon another party of the inhabitants of the same province, killing several and wounding more, until compelled to retreat by the country people suddenly assembled to repel this cruel aggression. Hostilities, thus commenced by the British Troops, have been since prosecuted by them without regard to faith or reputation.-The inhabitants of Boston, being confined within that town by the general their governour, and having, in order to procure their dismission, entered into a treaty with him, it was stipulated that the said inhabitants having deposited their arms with their own magistrates, should have liberty to depart, taking with them their other effects. They accordingly delivered up their arms, but in open violation of honour, in defiance of the obligation of treaties, which even savage nations esteemed sacred, the governour ordered the arms deposited as aforesaid, that they might be preserved for their owners, to be seized by a body of soldiers; detained the greatest part of the inhabitants in the town, and compelled the few who were permitted to retire, to leave their most valuable effects behind.
By this perfidy, wives are separated from their husbands, children from their parents, the aged and the sick from their relations and friends, who wish to attend and comfort them; and those who have been used to live in plenty, and even elegance, are reduced to
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In an earlier draft, Dickinson had written that -the Governor ordered the Arms deposited as aforesaid that they might be preserved for their Owners, to be seized by a Body of soldiers . . . .‖ 190 Drafts by Jefferson complained that -their arms . . . deposited with their own magistrates to be preserved as their property were immediately seised by a body of armed men under deplorable distress . . . .
Our cause is just. Our union is perfect. Our internal resources are great, and, if necessary, foreign assistance is undoubtedly attainable.-We gratefully acknowledge, as signal instances of the Divine favour towards us, that His providence would not permit us to be called into this severe controversy until we were grown up to our present strength, had been previously exercised in warlike operations, and possessed of the means of defending ourselves. With hearts fortified with these animating reflections, we most solemnly, before God and the world, DECLARE, that, exerting the utmost energy of those powers which our beneficent Creator hath graciously bestowed upon us, the arms we have been compelled by our enemies to assume, we will, in defiance of every hazard, with unabating firmness and perseverance, employ for the preservation of our liberties; being, with one mind, resolved to die freemen rather than live slaves.
. . . .
We have not raised armies with ambitious designs of separating from Great-Britain, and establishing independent states. We fight not for glory or for conquest. We exhibit to mankind the remarkable spectacle of a people attacked by unprovoked enemies, without any imputation or even suspicion of offence.-They boast of their privileges and civilization, and yet proffer no milder conditions than servitude or death.
In our own native land, in defence of the freedom that is our birth-right, and which we ever enjoyed till the late violation of it-for the protection of our property, acquired solely by the honest industry of our forefathers and ourselves, against violence actually offered, we have taken up arms. We shall lay them down when hostilities shall cease on the part of the aggressors, and all danger of their being renewed shall be removed, and not before.
With an humble confidence in the mercies of the supreme and impartial Judge and Ruler of the universe, we most devoutly implore his divine goodness to protect us happily through this great conflict, to dispose our adversaries to reconciliation on reasonable terms, and thereby to relieve the empire from the calamities of civil war.
Id.
190 It is reported, that on the landing of the General Officers, who have sailed for America, a proclamation will be published throughout the provinces, inviting the Americans to deliver up their arms by a certain stipulated day; and that such of the colonists as are afterwards proved to carry arms shall be deemed rebels, and be punished accordingly. 201 C. The Independent Militia Spread Independent militia had been forming before Lexington and Concord, but the events of April 19 convinced many more Americans to arm themselves and to embody militia independent of royal control. 202 Howe. 217 This was no gesture of conciliation. Americans' refusal to surrender their firearms now prompted a different response. Royal Admiral Samuel Graves ordered that all seaports north of Boston be burned. 218 When the British navy showed up at Falmouth, Massachusetts (today's Portland, Maine) 219 , the town attempted to negotiate. 220 British -Captain Mowat informed the Committee at Falmouth, there had arrived orders from England, about ten days since, to burn all the seaport Towns on the Continent, that would not lay down and deliver up their arms, and give hostages for their future good behaviour.‖ 221 Falmouth would avoid destruction only if -we would send off four carriage guns 222 deliver up all our small arms, ammunition & c. and send four gentlemen of the town as hostages, which the town would not do.‖ 223 The townspeople gave up eight muskets, which was hardly sufficient, and so Falmouth was destroyed by naval bombardment. 224 George Washington (whom the Continental Congress had recently appointed Major General and Commander-in-Chief of the just-created Continental Army on June 14), urged colonial newspapers to print stories on the destruction, highlighting British brutality. 225 The next year, the thirteen colonies would adopt the Declaration of Independence. The Declaration listed the tyrannical acts of King George III, including his methods for carrying out gun control: -He has plundered our seas, ravaged our Coasts, burnt our Towns, and destroyed The first Congress under the 1789 U.S. Constitution enacted a comprehensive tariff, with taxes of up to 12.5% on some goods; ten percent on certain other goods, including gunpowder, printing paper, writing paper, and unbound books; at fiver percent on everything else. 233 After the Revolution, independent or semi-independent 233. There were also taxes specified at a particular amount, rather than an ad valorem percentage, on many other goods. 1 Stat. 24 (1789). The Hamilton Tariff was the second law enacted by the new Congress. 325 militia became an accepted feature of American life. 234 The federal Militia Act of 1792 recognized independent militia, and incorporated them into the federal militia:
And whereas sundry corps of artillery, cavalry and infantry now exist in several of the said states, which by the laws, customs, or usages thereof have not been incorporated with, or subject to the general regulation of the militia. Sec. 11. Be it further enacted, That such corps retain their accustomed privileges, subject, nevertheless, to all other duties required by this act, in like manner with the other militia. 235 After the end of the War of 1812, most states did little to train their militia. 236 Accordingly, some civic-minded men founded new volunteer militia organizations. 237 The movement started in the 1830s. 238 By 1850 it had expanded nationwide. 239 Typically, these independent militia would receive a corporate charter from the state, and the Governor would issue commissions to the officers. 240 Some of the militia organizations were purely local, while others had chapters in several states. 241 The quality of training varied widely. 242 Some companies sported fancy uniforms and excelled in complicated marches. 243 But few developed much skill in combat shooting or tactics. 244 Mass enlistments from the volunteer militia filled the ranks of the U.S. Army during the Mexican-American War (1846-1848), and these volunteers at least had more military training than raw recruits. 245 In the chaotic early days of the American Civil War 246 The National Guard, which first arose in some states near the end of the Civil War, was in its earliest incarnations an independent militia. 247 However, the Guard eventually traded independence for state and then federal funding, and today is almost entirely under the control of the federal Department of Defense. 248 The Posse Comitatus Act was enacted in 1878, forbidding use of the Army in domestic law enforcement, and providing a formal rule against one of the practices that had spurred the Revolution. 249 However, beginning in 1981, enormous loopholes were created in the Posse Comitatus Act, allowing extensive military participation in domestic enforcement of drug laws. 250 Among the consequences was military participation in the deadly attack on the Branch Davidian compound at Waco, Texas, in February 1993, which had the purported purpose of enforcing federal laws against the untaxed manufacture of machine guns. 251 V. SOME LESSONS FOR TODAY To the Americans of the Revolution and the Founding Era, the late twentieth century claim that the Second Amendment is a collective right and not an individual right might have seemed incomprehensible. The Americans owned guns individually, in their homes. They owned guns collectively, in their town armories and powder houses. They would not allow the British to confiscate their individual arms, or their collective arms; and when the British tried to do both, the Revolution began. The Americans used their individual arms and their collective arms to fight against the confiscation of any arms. Americans fought to 246 York State, the fee for the issuance or revision of a handgun permit is ten dollars (plus a separate ninety-five dollar fee for a fingerprint check for first-time applications). 257 But in New York City, the fee is over $340, payable every three years. 258 The explicitly stated purpose of allowing the New York City government to charge extra fees was to discourage handgun ownership in the City. 259 In Alameda County, California, the five-person county board of supervisors banned gun shows on county property at the behest of a supervisor who complained that her previous efforts to ban gun shows had -gotten the run around from spineless people hiding behind the constitution.‖ 260 She explained that the county should not -provide a place for people to display guns for worship as deities for the collectors who treat them as icons of patriotism.‖ 261 Nevertheless, the Ninth Circuit upheld the ban because the other supervisors who voted for the ordinance might have had legitimate motives. (Supposedly, banning gun shows on county property would prevent violence on county property, although there was and is not a shred of evidence of supporting fears of violence at gun shows.) 262 Generally speaking, courts tend to be highly sensitive to evidence of illicit motives in cases alleging violation of the Equal Protection Clause's ban on racial discrimination, but not in other cases. 263 Given that the Constitution does not establish a hierarchy between enumerated rights, 264 it is difficult to see why 329 a legislator's explicit and illicit purpose to deny constitutional rights-especially the rights whose similar denial led to the American Revolution-should be irrelevant to judicial review. In heightened scrutiny, the actual (not purported, or post-hoc) purpose of the legislation is a fact of the greatest importance.
The most important lesson for today from the Revolution is about militaristic or violent search and seizure in the name of disarmament. As Hurricane Katrina bore down on Louisiana, police officers in St. Charles Parish confiscated firearms from people who were attempting to flee. 265 After the hurricane passed, officers went house-to-house in New Orleans, breaking into homes and confiscating firearms at gunpoint. 266 The firearms seizures were flagrantly illegal; the Louisiana state emergency law at the time had a provision allowing, after a formal declaration by the appropriate official, government action to -prohibit‖ some items (such as alcohol) and to -control‖ other items (such as firearms). 267 The emergency powers were never invoked, and even if they had been, they did not authorize gun prohibition. 268 A federal district judge properly issued an order finding the gun confiscation to be illegal. 269 Eventually, local governments accepted a Consent Decree ordering them to return the illegally-taken firearms. 270 St. Charles has complied with the [Volume 6 330 Decree, while New Orleans continues to defy it. 271 A vigorously-enforced Fourth Amendment might be sufficient to provide all the necessary protection against such abuses in modern times. But the Fourth Amendment has been one of the casualties in the war on drug users, and police militarization has been one of the war's consequences. 272 Even so, courts should be especially vigilant in policing the use of violence or militarism in the course of searches and seizures relating to items whose possession is a core American freedom. The Bill of Rights provides special protection to two types of manmade tools which the Founders believed that people had a natural right to possess and use: printing presses and firearms. 273 Certainly books, newspapers, other reading materials (including electronic ones), and religious objects, are also within a zone of special constitutional protection. 274 When there is genuine evidence of potential danger-such as evidence that guns are in the possession of a violent gang-then the Fourth Amendment properly allows no-knock raids, flashbang grenades, and similar violent tactics to carry out a search. 275 Conversely, if there is no real evidence of danger-for example, if it is believed that a person who has no record of violence owns guns but has not registered them properly-then militaristically violent enforcement of a search warrant should never be allowed. Gun ownership simpliciter ought never be a pretext for government violence. The Americans in 1775 fought a 331 war because the king did not agree. Americans of the twenty-first century should not squander the heritage of constitutional liberty bequeathed by the Patriots.
